BURLI NGTON RESOLRCES AL & GAS Q2

| BLA 97-111 Deci ded Novenber 16, 1998

Appeal fromtwo decisions of the lorado Sate Gfice, Bureau of Land
Managenent, affirmng two orders of the lorado Q| and Gas Gonservati on
Gormissi on, al l ow ng reconpl etion of existing wells as second wells in tw
320-acre spacing units. SR O3 97-1 and TR GO 97- 2.

Afirned.

1.

Indians: Mneral Resources: Q| and Gas: Tribal Lands--
Ol and Gas Leases: Dxilling--Ql and Gas Leases--
Drai nage

A BLMdeci sion affirmng an order of the ol orado Q|
and Gas (onservation Gonm ssion, permtting the
reconpl eti on of an existing well in a 320-acre spaci ng
unit wll not be disturbed on appeal in the absence of
a show ng of harmto the Appel | ant where the record
denonstrates by geol ogi ¢ evidence as wel | as evi dence
of economc benefit to the Indian Tribe that

reconpl etion is the proper course of action.

Admini strative Procedure: Burden of Proof--Appeal s:
General | y-- Evi dence: Burden of Proof--Q1 and Gas
Leases: Generally--Rules of Practice: Appeal s: Burden
of Proof

The burden is on an appel | ant chal | engi ng the propriety
of BLMand Ml orado Q| and Gas Gonservati on Gonm Ssi on
approval of the reconpl etion of a second well in a
spacing unit on Indian |ands to point out how t hat
action is erroneous. |n cases involving the
interpretation of data, the appel |l ant nust denonstrate
by a preponderance of the evidence that the BLMexperts
erred when col l ecting the underlyi ng data, when
interpreting that data, or in reaching their

conclusion. Were the record establishes that the
Secretary's techni cal experts have eval uated the

geol ogi ¢ data and have projected economc benefits to
devolve on the Indian Tribe if reconpl etion proceeds,
the Secretary is entitled to rely on their professional
j udgnent, absent a show ng of error by a preponder ance
of the evidence.
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Burlington Resources Q| & Gas onpany has appeal ed fromtwo separate
Qctober 30, 1996, Decisions (SCRQ397-1 and SR A3 97-2) by the (ol orado
Sate Gfice, Bureau of Land Managenent (BLN), affirming order Nos. 112-124
and 112- 125, respectively, of the lorado Q| and Gas Gonservati on
Gonmissi on (G033, allow ng the reconpl etion of two existing wells as
second wel | s in 320-acre spacing units for the Fuitland Goal seans
underlying lands of the Southern UWe Indian Tribe (Tribe).

Under an August 21, 1991, Menorandum of Uhderstanding (Tab O between
BLMand GO33C the QO33C Decisions in the natter were effectively the
decisions of BLMand the subject of Sate Drector Review (SR under 43
CF R 8 3165.3(b). The Decisions under appeal are authored by R chard J.
Ryan, Petrol eum Engi neer, Reservoir Mnagenent Team Leader .

The two Decisions before us (SCRG397-1 and SDR G0 97-2) both recite
that on July 11, 1988, GJ33C issued O der Nbo.112-60 which established 320-
acre drilling and spacing units for the Fruitland Goal seans underlying
certain portions of the Ignacio-B anco Held, including secs. 5 and 7, T.
32 N, R 11 W, New Mexico Principal Meridian. O Septenber 26, 1995,
Gedar Rdge, LLC (Cedar Rdge) filed a Sundry Notice wth BLMs San Juan
Resource Area G fice (SIRY, for the reconpl etion of the existing Southern
Ue No. 2-5 well, located in the SE/NW.0f sec. 5, to the Fuitland Goal
seans as the second well in the 320-acre drilling and spacing unit. n
Septentber 29, 1995, Gedar Rdge, filed a Sundry Notice wth SIRA for the
reconpl etion of the existing Southern e No. 1-7 well, located in the
SE/E/aof sec. 7, to the Fuitland Goal seans as the second well in the
320-acre drilling and spacing unit consisting of the E2of sec. 7. n
Cctober 12, 1996, the SJIRA notified Gedar Rdge that until conpletion of an
investigation of gas seepage along the Fuitland Goal seans outcrop to the
northwest of the well locations, BLMcoul d not approve its applications for
reconpl etion of the wells. After the gas seep investigation, on June 17,
1996, Cedar Rdge filed applications wth QO3 for a change in well
spacing to allowfor existing well UWe No. 1-7 and e No. 2-5 to be
reconpl eted as second wells in their respective 320-acre spacing units in
the Fruitland Goal fornation.

O Septenber 5, 1996, a hearing on this matter was held by QO3 in
Denver, lorado. A the hearing, the Tribe supported Gedar R dge' s

appl i cations and Burlington protested those applications based on its | ease
interests in neighboring secs. 4 and 8.
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At the hearing, Terry Logan, petrol eumengi neer for Cedar R dge,
testified that the purpose of Gedar Rdge's application wth respect to the
Southern We No. 2-5 well, was "to nove uphol e and reconpl ete the Fuitland
al." (Tr. Sept. 4 at 20.) ¥ Qurtis B Mitthews, a consultant wth M&
M Geol ogi cal (onsultants, testified that the internedi ate and basal coal s
insec. 5"are laterally continuous." (Tr. Sept. 4 at 32, 45.) Dck
Baughnan, petrol eumgeol ogi st for the Tribe, testified that reconpl etion of
the 1-7 and 2-5 wel I s woul d have no effect on gas seeps (Tr. Sept. 4 at 53,
57-59), and Logan concurred. (Tr. Sept. 4 at 68.)

Logan testified that the S~2of sec. 32 (imediately to the north of
sec. 5) contained three tines the cumul ative gas on a nonthly production
basis conpared to the N2of sec. 5. Logan stated that as one noves south
insec. 32, the quality of the reservoir "changes qui ckly" and becones
"poor." (1Tr. Sept. 5 at 19.) Logan testified concerning pressure studies
and gave pressure data for the 2-5 well at between 0.2 psi and 0.19 psi, or
about 1/2 to 1/3 the original reservoir pressure. (1Tr. Sept. 5 at 29.)

He stated that the fact that recovery percentage is | ow but pressure high
inthe N2of sec. 5indicates that Gedar R dge was not recovering all the
gas it was entitled to and that this was one of the reasons for filing the
application to reconplete the 2-5 well. (1Tr. Sept. 5 at 31.) Logan
testified at length as to the economc benefits and tax credits antici pated
if the 2-5 well were reconpleted. (1Tr. Sept. 5 at 37-39.) In his

opi nion, the reconpl etion of this well woul d pronote the economc and
efficient devel opnent of the reservoir. (1Tr. Sept. 5 at 43). He stated
that CGedar R dge | oses $30-$40,000 per nmonth in increnental val ue by not
conpleting the 2-5 well. (1Tr. Sept. 5 at 47.)

Bob Zhar adni k, expl orati on/ production nanager for the Tribe, testified
that the Tribe owns all mnerals in the Gedar Rdge acreage. (1Tr. Sept. 5
at 92.)

S even Thi bodeaux, senior geol ogist for Burlington, testified that the
"coal s are renarkabl y continuous and throughout the Township of 32 north 11
west." (1Tr. Sept. 5 at 118.) He further stated: "this may surprise the
commi ssion, but our geologic interpretations on both sides of this issue
are alnost identical. V& have very little differences, except naybe what
we called [the coal seans]. But as far as continuity of these coal s across
this entire towship, we believe they are renmarkably continuous."” (1Tr.
Sept. 5 at 118.) Thibodeaux admtted that reservoir quality coul d not be
inferred fromcoal seamcontinuity. (1Tr. Sept. 5 at 135.)

Jack V. Kean, reservoir engineer for Burlington, testified that the
pressure data showed the coal seans to be continuous and that the 320-acre

1/ The record contai ns one transcript packet for Sept. 4, 1996, pagi nated
frompages 1 through 76. For Sept. 5, there are two packets, one pagi nated
frompages 1 through 223 and the other frompages 1 through 78. Vé w |
refer to these transcript packets by date and to the Sept. 5 transcripts as
"1Tr. Sept. 5" and "2Tr. Sept 5."
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spaci ng was appropriate. (1Tr. Sept. 5 at 139, 146, 152.) Kean testified
that if the rate of wthdrawal were increased by a reconpl eted well in sec.
5 "that wll cause a pressure sink in Section 5 that wll cause gas to
mgrate fromadj acent sections that have higher pressure gradients.” He
stated further that "drainage is nore than just perneability orientation.
Drainage is both pressure gradient or a pressure sink and a perneability
issue.” (1Tr. Sept. 5 at 148.) He testified, however, that "in order to
fully assess the economic inpact of a [reconpleted well] in Section 5 we
nust al so assess the inpact of a potential newdrill in Section 4 in order
to protect correlative rights." He stated that "Burlington Resources wl|
| ose a significant anount of incone if forced to drill a well in Section
4." (1Tr. Sept. 5 at 154.)

Kean al so testified that he really could not "draw any concl usi ons
regarding any preferential drainage" or preferential perneability. He
could not "quantify whet her drawdown was coming fromone area or one
direction or another.” (1Tr. Sept. 5 at 171, 172.)

After hearing and after discussing the testinony, the Q333C chai rnan
and conmissi oners verbal |y approved Gedar Rdge' s applications. n
Septentber 27, 1966, they issued O der Nos. 112-124 and 112- 125, effective
Septenter 5, 1996, allow ng reconpl etion of the e Nb. 1-7 and UWe No. 2-5
wel I's. Burlington sought SCR

BLM Deci si ons (Decisions) recite and discuss the 4 issues 2/ raised by
Burlington inits request for SCR The sane i ssues are addressed to the
Board on appeal, preceded by Burlington's general allegation that the
Decisions are arbitrary, capricious and an abuse of discretion. Vé wll
address each issue in turn after outlining the decisional rational e and the
parties' argunents.

Burlington contends that two wells are unnecessary to drain gas from
the Fuitland Goal seans in the spacing unit consisting of the W2of sec.
5, T. 32N, R 11 W, NewMxico Principal Mridian, and that it wll be
harned by reconpl etion of the Lte No. 2-5 wel|.

The Decision (SDR G0 97-1) states that "it was obvious fromthe
testinony presented at the hearing that the reasons behi nd reconpl eting the
Southern UWe No. 2-5 as the second well in the Fuitland Goal seans spaci ng
unit are to protect the correlative rights of the applicant, CGedar R dge,
fromdrainage by directly offsetting wells to the north and to accel erate
recovery of the gas in this spacing unit." (Decision at 3.) 3/ The

2/ The Decision lists five issues. However, the first and second i ssue,
whet her reconpl etion is necessary and wll result in additional recovery of
hydrocarbons are essentially the sane and are adj udi cated as one.

3/ Wfortunately, the BLM Decision does not give transcript references for
the evidence cited. Ve have provided these citations.
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Deci sion states that according to evidence presented by Gedar R dge, two
existing wells (Valencia Ganyon Nos. 32-1 and 32-3) in the S4of sec. 32,

T. 33 N, R 11 W, may have recovered a di sproportionate anount of gas in
relation to the existing single well (Southern e No. 5-5) in the N4of
sec. 5. (1Tr. Sept. 5 at 31-34.) The Decision further states that Cedar
R dge presented "undi sputed evi dence" that the reconpl eted wel | (Sout hern
Ue No. 2-5) "will provide an estinated di scounted cash fl ow of $429,000 in
royalties, taxes, and Section 29 tax credits to the Tribe by accel erating
production in this spacing unit." (Decision at 3; 1Tr. Sept. 5 at 36-39.)

Next, the Decision adverts to the l orado Revi sed S at ut es,
specificaly CRS 8 34-60-116(2), which provides that no drilling unit
shal | be snaller than the naxi numarea that can be efficiently and
economcal |y drained by one well. The Decision states that "economc
provisions of this criteri[on] for well spacing as applied to Indian | ands
al so include the situati on where a given spacing unit can be devel oped nore
econoni cal | y through accel erated recovery by infill wells than by a single
well." (Decisionat 3.) ("Infilling,” or downspacing of the spaci ng
requirenent, is the drilling of an additional well, wthin a spacing unit.)

BLMagreed with Burlington that a second well was not necessary to drain
the spacing unit, and its decision nodified Qder No. 112-124 accordi ngly.
BLM concl uded, however, that the economc benefits to the Tribe resulting
froma reconpl eted wel |, the economc benefits to the operator and the
technical nerits of the reconpletion were correctly evaluated in Qder Nb.
112- 124, approving reconpletion, and it therefore affirned the order.

Burlington states that reconpletion of the e No. 2-5 well nay
adversely affect its interests in sec. 4 (Satenent of Reasons (SR at
9.) Specifically, Burlington points to CRS § 34-60-116(2) which governs
the size of drilling units and which states that the acreage therein shall
be best determined by GQ3J33C fromevidence introduced at a hearing, and that
no drilling unit shall be snaller than the naxi rumarea that can be drai ned
by one well. Burlington asserts that both Burlington and Gedar presented
geol ogi cal evidence at the hearing indicating "substantially simlar
pressure in the Fuitland Goal seans in the Subject Drilling Lhit and to
the north, east and south of the Subject Drilling Lhit." Burlington
concl udes that this "denonstrates that there is conmuni cation anong the
exi sting wel | s producing fromthe Fuitland Goal seans based upon the 320-
acre spacing pattern,” and that for this reason, one well is enough to
drai n each 320-acre spacing unit. (S(Rat 10-11.)

Next, Burlington reviews evidence which, it asserts, denonstrates that
one wel | would efficiently and economcal |y drain the spaci ng unit and
notes that BLMadmts that reconpl etion of the Southern e No. 2-5 well is
unnecessary, as BLM"has conceded that the Southern Lte No. 6-5 VeIl w |
recover all of the gas inthe Fuitland Goal seam* * *." (SCRat 12.)
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BLMresponds that in approving the reconpl etion, it chose the course
"whi ch nost benefits the Tribe.”" BLMnotes that Burlington has failed to
di spute "the nmagnitude of the financial benefits to the Tribe." (Feb. 11,
1997, BBMReply (BLMReply) at 1.) Specifically, BLMstates that
Burlington has alleged, but failed to denonstrate, that Burlington' s |ease
in neighboring sec. 4 wll be drained by reconpleted e No. 2-5. BM
admts that its approval was not based on whether the well was necessary
but on the findings that the well woul d protect Gedar R dge' s | ease from
potential drainage to the northinsec. 32, T. 33N, R 11 W, and
accel erate recovery of gas in the Wzof sec. 5. BLMstates that "[t]he
projected increnental benefit to the [Tribe] in royalties, taxes, and
Section 29 tax credits was projected to be $429,000." (BLMReply at 3.)
Burlington has not disputed these facts.

BLMal so points out that no damage has been denonstrated to
Burlington's right to produce fromits lease in sec. 4. BLMnotes that the
e No. 2-5well is approxinately 1 mle distant fromBurlington' s
interests, which, in addition, are protected by a produci ng 320-acre
spacing unit. (BLMReply at 3.)

Gedar Rdge's argunents parall el those of BLM Cedar R dge poi nts out
that under Golorado law the GO33Cis well wthinits discretionto
consi der potential inpacts to correlative rights inits decisions. (Answer
at 7-8.) Cedar Rdge asserts further that its evidence at the hearing
denonstrated actual damage to its correlative rights as a result of
excessive wthdrawal s of gas fromthe S%of sec. 32 The e No. 2-5 wel |
wll allowCedar Rdge to "protect itself fromfurther drainage and to
produce its just and equitabl e share of gas fromthe pool." (Answer at 9.)

dting 25 CF.R 88 211.1(a) and 211.4, Cedar R dge observes that BLM
has a responsibility to ensure that the Tribe's oil and gas interests are
devel oped to their full economc potential. Gedar Rdge also refers to 43
CF R 88 3162.2(a) and 3163.3-1, providing for the drilling of wells "in
accordance wth an acceptabl e wel | - spaci ng programi which is one whi ch
"conforns wth a spacing order or field rule issued by a Sate Conm ssi on
or Board and accepted by the authorized officer, * * *." Cedar R dge
disputes Burlington's claimthat the pressure data submtted by Burlington
and Gedar Rdge at the hearing is consistent. Gedar Rdge notes that it
presented pressure data on actual downhol e pressure in secs. 5 and 32 as
evi dence to support its position that the 2-5 well is necessary to protect
its correlative rights. By contrast, Burlington presented pressure data
based on observation wells up to 4 mles anay fromsec. 5. Cedar R dge
argues that this data "is irrelevant to section 5 data.” (Answer at 11.)

The Tribe has also filed an Answer to the appeal. It states therein
that it adopts Cedar Rdge's Answer to Burlington's appeal. (Tribe Answer
at 4.) Inaddition, the Tribe discusses various argunents, including
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t hose addressed by BLMand Gedar R dge, and contends that BLMs approval of
the reconpl etion of the e No. 2-5 well should be affirned. 4/

[1] Departnental regulation 43 CF. R 8§ 3162.3-1(a), which applies to
Indian land | eases (see 43 CF. R § 3160.0-1), provides that an oil and gas
well shall be drilled "in conformty wth an acceptabl e wel | -spaci ng
program” The regul ation further provides in relevant part that such a
programis either "one which conforns wth a spacing order or field rule
i ssued by a Sate Gommission or Board and accepted by the aut hori zed
officer" or "any other programestablished by the authorized officer." 1d.
(enphasi s added); San Juan dtizens Alliance, 129 IBLA 1, 6 (1994). Uhder
that regul ation, BLMnakes the final pronouncenent on the spacing of oil
and gas wells on Indian lands. Were the record shows that reconpl etion of
awell is required based on credi bl e geol ogi ¢ evi dence i ncl udi ng evi dence
of economc benefit to the Indian Tribe, and where no adverse effects can
reasonabl y be expected to inpact a hol der of an interest in a nei ghboring
| easehol d, approval of reconpletion of a well resulting in dowispaci ng w |
not be disturbed on appeal. See San Juan dtizens Aliance, supra, at 4,
14.

[2] In such cases, the burden is on the appellant to show by a
preponder ance of the evidence that there has been error in the decision
under review Bender v. Qark, 744 F.2d 1424 (10th dr. 1984). In cases
i nvol ving eval uation of expert testinony, such as the opinion of geol ogists
who have descri bed geol ogi ¢ fornati ons beneath the earth's surface, we have
consistently found that the Secretary may rely on the reports of his
techni cal experts in the field, even where the evidence is contradicted,
unl ess such opi nions are shown to be in error. See Dorothy A Towne, 115
| BLA 31, 38 (1990), and cases there cited. An appellant nust denonstrate
by a preponderance of the evidence that the BLMexperts erred when
collecting the underlying data, when interpreting that data, or in reaching
their conclusion. Anmerican Horse Protection Inc., 134 IBLA 24, 27 (1995);
Aninal Protection Institute of Arerica, 122 IBLA 290 (1992).

VW agree wth BLMand CGedar R dge that Burlington has failed to show
howits interests in neighboring sec. 4 wll be adversely inpacted by the
reconpl eted e No. 2-5 well. Mreover, Burlington has failed to dispute
the adverse financial effects on Gedar R dge, and has not addressed the
evi dence of projected financial benefit tothe Tribe if the well is
reconpl eted. The wei ght of the evidence does not favor the status quo, but

4/ The Tribe includes inits Answer a discussion of the "jurisdictional
relati onship of the Tribe, the Q33 and the BLMw th respect to Tri bal
lands.” (Tribe Answer at 8.) Burlington has filed a "Limted Response”
noting that "[t]he jurisdictional conflict is currently being reviewed in
Burlington Resources Ol & Gas @. v. Mlorado Ol & Gas Gonservati on
Gmmssion, et al., Avil Action Nbs. 96- AP-2349 and 96- AP- 2352
(consolidated) (filed D Golo. 1996)." Burlington asserts, and we agree,
that this discussion is outside the scope of the present appeal s.
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strongly supports reconpl etion of the well. Fnally, nothingin CRS 8§
34-60-116(2) is violated by the Decision. As BLMexpl ai ns, econom c

provi sions for well spacing include situations where "a given spaci ng unit
can be devel oped nore economcal | y through accel erated recovery by infill

wells than by a single well." (Decision at 3.)

W |

Burlington al so contends that reconpletion of the e No. 2-5 wel |
cause drainage to the detrinent of owiers of correlative rights in

adj acent sections. (S(Rat 13-19.)

The Decision (SDR G0 97-1) states:

BEvi dence presented by Gedar Rdge indicates that a
di sproportionate amount of gas has been produced fromthe S of
Section 32 wth two wells as conpared to the production fromone
well in the N2of Section 5 for a simlar pressure drawdown [ 1Tr.
Sept. 5 at 31-34, 58]. A least two factors may have contri buted
tothis disparity. Hrst and forenost, the two wells in the S4
of Section 32 are directly offset by only one well, the Southern
Ue No. 55 inthe Naof Section 5. The N/4of Section 5, where
the We No. 2-5infill would be |ocated, has been | eft virtually
unprotected frompotentia drainage. Secondly, Cedar R dge
present ed uncontroverted evi dence that indicates there is a 4:1
directional perneability preference oriented roughly North-
South/East-Veést in this area, resulting in elliptical drai nage
patterns wth the prinary axis oriented in a North-South
direction [1Tr. Sept. 5 at 33, 42].

In our opinion, the sane situation does not exist between
Section 5 and 4, approxinately one mle to the east. Hrst,
there is an existing producing Fruitland Goal seans well, the
Southern UWe No. 5-5, located between the proposed Southern Ue
No. 2-5infill well in the SENWof section 5, and the undevel oped
160 acres of the NWof Section 4. The Southern Ute No. 5-5 wel |
ineffect will act as a "no-fl ow boundary between the Sout hern
e No. 2-5 well and the NW¥%of Section 4. |f any drai nage of
section 4 does occur, it wll |ikely happen fromexisting the
[sic] Southern We 5-5 well, rather than the Southern e No.

2-5. Secondly, the anisotropic perneability in a North-

Sout h/ East - Vst direction wll mninize any possible cumil ative
dranwdown effects associated with three wells in Section 5 versus
two wells insection 4. It is alsoinportant to note that the

current reservoir pressures are low in the 600 psi range,

neani ng any induced differential pressures would be of a | ow

nagni tude as wel |, again mnimzing any possi bl e drai nage
effects.

(Decision at 4-5 (enphasis supplied).)

In support of its position, Burlington asserts that "conpletion and

unrestricted production from* * * four wells in Section 32 * * *

imedi ately to the north of [sec. 5]" resulted in drainage fromsec. 5, a

f act
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whi ch BLM has acknow edged. Burlington asserts that the Val enci a Canyon
Infill wells were shut in to protect the correlative rights of the
offsetting mneral owers. (SCRat 13-14.)

Burlington states that the Decision gives two reasons why no drai nage
wll occur fromsec. 4 into sec. 5. The UWe No. 5-5well wll act as a
"no-flow boundary between the te No. 2-5 well and the N/4of sec. 4; and
the 4:1 north-south/east-west directional perneability preference results
inelliptical drainage patterns in a prinmarily north-south direction.
Burlington chal | enges these tenets as inconsistent wth the testinony.
(SSRat 14-15.) Burlington cites the testinony of Terry Logan to the
effect that the discrepancy in gas produced fromthe S4Zof sec. 32 from
that produced fromthe NAzof sec. 5is due to "two pressure sinks wthin
the reservoir in Section 32 draw ng the reservoir down, producing gas,
versus just one well in the North of Section 5." (1Tr. Sept. 5 at 58-59.)

Burlington notes (SCRat 15) that its wtness, Jack Kean, agreed wth
Logan' s assessnent when he testified that if the rate of wthdrawal is
increased by a reconpl eted well in sec. 5 this wll cause a pressure sink
and the mgration of gas fromadjacent sections wth higher pressure
gradients. (1Tr. Sept. 5 at 148.) Burlington argues that BLMs pren se
that the bLe No. 5-5 well wll act as a barrier to gas mgration "is
clearly inconsistent wth this testinony.” Burlington asserts that the Ue
No. 5-5well wll not only not act as a barrier, but wll instead
contribute to the pressure sink in sec. 5 whichwll result if the e No.
2-5 well is reconpleted. (SRat 16.)

Next, Burlington refers (SORat 17) to Kean's testinony to the effect
that drai nage was not just a perneability orientation issue but both
"pressure sink gradient or pressure sink and a perneability issue.” (1Tr.
Sept. 5 at 148.) This testinony, Burlington asserts, renders erroneous the
premse in the Decision that "the anisotropic perneability in a north-
sout h/ east -west direction mninmzes the effect of a pressure sink in
Section 5." Burlington notes that while BLMs action may serve to protect
correlative rights of owners in the N2of sec. 5, it is adverse to the
owers of correlative rights insec. 4 Burlington characterizes this
allegedy disparate treatnent of correlative rights as arbitrary,
capricious and an abuse of discretion. (SR at 18.)

BLMasserts that Burlington incorrectly states BLMs position wth
respect to the "no-flow barrier and the e No. 5-5 well. BLMexplains
t hat

the re-conpl etion of the Southern e 2-5 wll not directly cause
drai nage of the Wzof Section 4 due to: 1) its distance from
Section 4; 2) the existence of a produci ng 320-acre spaci hg uni t
wth the producing Southern e No. 55 well in the NAof section
5 as a "no-flow boundary; 3) the directional perneability due to
the face and butt cleat orientation in a north-south direction
which wll serve to minimze any possibl e drai nage
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affects [sic]; and 4) the fact that the differential pressures
involved are relatively lowwhich wll serve to mninmze any
possi bl e drai nage affects [sic].

(BLMReply at 4.) BLMstates that the te No. 2-5 well cannot directly
cause drai nage of the N/4of sec. 4 because of the existence of the e No.
5-5 wel |, which acts as a boundary because it is between the e No. 2-5
wel | and the N/Aof sec. 4. BLMconcedes that drai nage may occur, but that
it "wll likely happen" fromthe We No. 5-5 well, rather than the e No.
2-5well. (BLMReply at 5.)

BLMagrees that drainage "is quite obviously a function of both
pressure drandown and perneability.” It notes, however, that "this still
does not nean that ani sotropic perneability oriented north/south to
east/west wll not mnimze the drainage of these wells in an east/west
direction.” BLMobserves that Burlington has not disputed the existence of
directional perneability inthe Fuitland Goals in this area. (BLMReply
at 5.)

BLMstates also that "a pressure sink nay exist in Section 5 relative
to Section 4 absent the reconpl etion of the Southern e No. 2-5 wel | based
on the disparity in operating conditions in the two sections alone.” BLM
suggests that the renedy lies wth Burlington, that Burlington coul d
protect its interests in sec. 4 by increasing gas recovery fromits own
wel I's through nore efficient conpression. (BLMReply at 4.)

Inits Answer, Cedar Rdge points out that Burlington s evidence on
perneabi | ity and drai nage patterns was based on data fromwel | s | ocated up
to4 mles fromsec. 5. This data, it contends, does not refute the
evi dence of a north-south oriented elliptical drainage pattern indicating
that drai nage fromsec. 5 was caused by wells in sec. 32, to the north, and
not fromsec. 4 tosec. 5. (Answer at 15.) Further, CGedar R dge asserts
that the Kean testinony, inits entirety, is anything but concl usive wth
respect to drainage patterns. (Answer at 16.)

Gedar Rdge points out that the GO33C commissioners, having heard all
t he evi dence, perceived no probability of significant mgration of gas from
sec. 4tosec. 5 (Cedar Rdge Answer at 14.)

Havi ng revi ened the testinony concerni ng drai nage and the parties'
interpretation of that evidence, we conclude that BLM properly approved
reconpl etion of the be No. 2-5 well. The fact that the geol ogi cal
evi dence, specifically the scientific projections, predictions and
assunptions relating to underground reservoi r dynamcs cannot be
denonstrated wth absolute certainty is clear. The data upon whi ch experts
inthe field rely is reasonably subject to differing interpretations by
reasonable nen. In this case, the greater and nore convi nci ng evi dence
regarding the effects of variously situated wells upon drai nage patterns
and the establishnent of the underground environnent was presented by Gedar
Rdge. Burlington presented its own evidence, based on its own data. In
various technical points, Burlington's interpretations parallel ed and
departed from
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the interpretati ons espoused by Gedar Rdge and BLM  Qur final analysis is
that while Burlington disagrees with Gedar R dge and BLM Burlington has
not shown that approval of reconpletion of the e No. 2-5 well is not
supported by the underlying data, nor that it would result in adverse
consequences to Burlington. Burlington's discussion of harnful
consequences i nvokes specul ation and fails to consider the opti ons open to
it to deal wth such consequences, assumng they coul d reasonably be
expected. V¢ conclude that Burlington has not denonstrated by a

preponder ance of the evidence that BLMexperts erred when col |l ecting the
underlying data, when interpreting that data, or in approving reconpl etion
of e No. 2-5 well. See Anerican Horse Protection Inc., supra.

Athird argunent raised by Burlington is that offsetting owners w |

be unabl e to economically drill wells to protect thensel ves fromdrai nage.

Burlington's fourth argunent is that reconpl etion of the Lte No. 2-5 well
Wil result in a further request for downspaci ng.

The Decision states that Burlington has no acreage contiguous to the
320-acre spacing unit consisting of the Wzof sec. 5 and that the
of fsetting owners that do have contiguous acreage did not protest or
chal | enge Gedar R dge' s application to reconpl ete the Lte No. 2-5 wel | .
BLMnotes that in any event, it woul d be i ncunbent on Burlington to
determne if the drilling of aninfill well in section 4 is a necessary and
viable option. (Decision at 5.)

The Deci sion observes that individual proposals on Indian |ands w |
continue to be considered by BLM"where they nake sense froma techni cal
and economic standpoint,” and the protection of correlative rights of
i ndi vidual owners w il also be evaluated on an individual basis. The
Deci sion notes that the responsibility for safeguarding rights does not
rest wth BLMalone, but is also the obligation of the of fset operators
thensel ves. Thus, additional infill wells nay be all owed where they are
requi red by the drai nage circunstances, for diligent devel opnent, or to
protect correlative rights.

n appeal, Burlington lists various reasons why the drilling of a well
insec. 4 my not be economcally viable. These reasons include econom c
di sadvant age (unavailability of an existing well to conpl ete) and the
unavai l ability of tax credits, anong others. (SCRat 20-23.) Burlington
asserts that further requests for downspaci ng, to be expected fromthe
reconpl etion of the be No. 2-5 well, wll not be "in the public interest."

(SR at 24.)

Burlington's argunents are specul ative, and rai se the specter of
consequences whi ch cannot reasonably be predicted to result fromBLM
action. Mreover, Burlington purports to speak for offsetting owners who
have not participated in these appeal s.

At the hearing, the parties agreed that the sane substantive
testinony, wth mnor departure, was applicable to Gedar R dge' s

application for reconpl etion of the Southern te No. 1-7 wel|. (2Tr. Sept.
5at 57.)
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That well, as indicated above, is located in the SE/&E/4of sec. 7 as the
second well in the 320-acre spacing unit consisting of the E2of sec. 7.

BLM's Decision (SDR G0 97-2) approving GO33C Qder No. 112-125 is very
simlar toits Decisionin SCRA397-1, except that in the latter Decision,
BLMdid not nodi fy the QO33C order. Again, the Decision discusses the sane
issues raised by Burlington earlier, only as applied to the E4of sec. 7.
BLMspecifically disagreed wth Burlington's assertion that a second well
was not necessary to efficiently and economcally drain sec. 7. The
Deci sion states:

Testinony by Gedar Rdge, including its Exhibit U
indicate[s] that an additional gas well in the E/20of Section 7
w il recover an additional 470 MMF of gas, as well as accel erate
production in the spacing unit. Data provided to this office by
Burlington on Crtober 25, 1996, indicates an average recovery
factor of only 22 percent of the gas-in-place in section 7 wth
the two existing wells. Wth such | owrecovery rates, we find
inconsistency in Burlington's argunent that an infill well wll
not recover additional reserves.

Gedar Rdge's testinony wth regard to the well production
and pressure data in proximty to Section 7 and to the south
indicate a deterioration of reservoir quality inthis area. This
resulted in Gedar Rdge' s infill well nodel show ng additi onal
reserves bei ng produced fromSection 7 that woul d ot herw se not
be produced by the two existing wells. Data provided by
Burlington wth regard to section 7 indicate a | oner gas cont ent
and | ower ultinate recoveries (an average of 22 percent of the
gas-in-place) than for Section 5 (an average of 58 percent of the
gas-in-place to the north). This data seens to confirmthe
poorer reservoir quality in this section as indicated by Gedar
Rdge. Again, wth such lowrecovery rates in this section, we
find inconsistency in Burlington's argunent that an infill well
w il not recover additional reserves.

(Decision at 3-4). Insum BLMfound that the infill well was justified
because it would result in additional recovery of reserves, woul d prevent
wast e by taki ng advantage of an existing wellbore, and woul d result in
economc benefit to the Tri be.

Burlington asserts that its interests in neighboring sec. 8, to the
east of section 7, "may be adversely affected by reconpl etion of the Ue
1-7." (SCRat 9.) Burlington asserts that at the hearing Terry Logan
failed to present data with respect to the area that coul d be drai ned by
one well or two wells inthe Eof sec. 7. Burlington cites the fol |l ow ng
statenent by Q3330C Chairnman Allan Heinle, summari zing the results of
Logan's testinony: "But if recovery is that high for one well in 320-acre
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spacing, wouldn't it say that for 160 acres it woul d be in excess of 100%—
which is | guess what you are sayi ng —you are drai ni ng beyond 160 acres."
(2Tr. Sept. 5 at 25, SRat 12.) 5

BLMpoints out that Gedar R dge presented uncontradicted evi dence of
financial benefits to the Tribe, resulting fromreconpl etion of the We
1-7. (Logan testinony, 2Tr. Sept. 5 at 12-14.) BLMcontends that
Burlington has not established that a second well is not necessary to
recover additional reserves. BLMnotes that evidence presented by Gedar
R dge that the reservoir quality in sec. 7 is poorer than in the sections
to the north was not challenged by Burlington. (BLMReply at 7.)

Gedar Rdge points out that it presented evidence that the quality of
the reservoir decreases as one noves fromnorth to south. GCedar R dge al so
cites a conclusion by Q333C Chairnman Heinle: "I think the data, though,
that has been presented * * * all convince ne that an additional well here
isgoing to drain additional reserves." (2Tr. Sept. 5 at 64.) Gedar R dge
notes that its exhibits, discussed at the hearing and attached to its
Answer (see Bx. 5 through 8) "reflect significant differences in daily,
nonthly, and cunmul ative production totals fromthis area, as one noves from
north to south.” (Answer at 8.) GCedar R dge urges that these differences
in production data were correctly eval uated by BLMto indi cate changi ng
reservoir quality and that they justify reconpletion of the le No. 1-7
well. (Answer at 9.)

As in the previous appeal wth regard to reconpl etion of the e No.
2-5 well, the Tribe adopts the Answer submitted by Gedar R dge wth respect
toUe No. 1-7 well. (Tribe Answer at 4.)

V¢ conclude that Burlington failed to show howits interests in
nei ghboring sec. 8 wll be adversely inpacted by reconpl etion of We No.
1-7 well. Burlington has failed to dispute the adverse financial effects
on Cedar Rdge if the status quo is mai ntai ned, and has not addressed the
evi dence of projected financial benefit tothe Tribe if e No. 1-7 well is
reconpl eted. The evi dence does not favor the status quo, but argues for
reconpl etion of the well. Wiile Burlington has voi ced di sagreenent wth
the evi dence and pointed out a lack of certitude in certain instances, such
does not anount to a showng of error. BLMcorrectly affirned Qder Nb.
112- 125.

5/ The renai nder of the col loquy, not quoted by Burlington is as foll ows:
"THE WTNESS Wiat we were | ooking at was three wells per 640, and we
got the increnental and we added two or three—t might have been as nuch
as four percent. | forget the exact nunber, but it was in that range, |ess
than five percent.
"CGHARVAN HENLE So the increnental recovery fromthe third well is—
"THE WTNESS It is about one half of a Bcf of gas—s what it is. |
don't knowif that answered your question.”
(2Tr. Sept. 5 at 25-26.)
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V¢ concl ude that Burlington has not denonstrated by a preponderance of
the evidence that BLMexperts erred when col | ecti ng the underlying dat a,
when interpreting the data, or in approving reconpl etion of e No. 1-7
wel|. See Anerican Horse Protection Inc., supra.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R§ 4.1, the Decisions
appeal ed from affirmng the two Q3330C orders, are affirned.

Janes P. Terry
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

146 | BLA 285

WAW Ver si on



